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RECOVMENDED ORDER

A formal hearing was conducted in this case on Decenber 2,
2004, in Panama City, Florida, before Suzanne F. Hood,
Adm ni strative Law Judge with the Division of Adm nistrative
Hear i ngs.
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For Respondent: Luisette Gerbolini, Esquire
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Post O fice Box 1378
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Tanpa, Florida 33601-1378

STATEMENT OF THE | SSUE

The issue is whether Respondent conmitted an unl awf ul
enpl oynment practice in violation of Section 760.10, Florida
Statutes, by discrimnating against Petitioner based on her

race.



PRELI M NARY STATEMENT

On June 3, 2003, Petitioner MIlie Carlisle (Petitioner)
filed an Enpl oynent Charge of Discrimnation with the Florida
Conmi ssi on on Human Rel ations (FCHR). Specifically, Petitioner
al | eged that Respondent Sallie Mae, Inc. (Respondent) had
di scri m nat ed agai nst her by subjecting her to a hostile work
environnment, disparate treatnent, unlawful discharge, and
retaliation based on her race.

On April 12, 2004, FCHR issued a Determ nation: No Cause.
On May 19, 2004, Petitioner filed a Petition for Relief with
FCHR. On May 24, 2004, FCHR referred the case to the Division
of Administrative Hearings.

On June 4, 2004, Respondent's counsel filed a Notice of
Appearance and Motion for an Extension of Tinme to Respond to the
Initial Order. The notion was granted in an Order dated June 8,
2004.

On June 9, 2004, Respondent filed a Response to Initial
Order. A Notice of Hearing dated June 15, 2004, schedul ed the
hearing for August 10-11, 2004.

On July 20, 2004, Respondent filed a Mdtion to Conpel
Di scovery and Unopposed Mdtion for Continuance of Administrative
Hearing. An Order dated July 22, 2004, granted the Mdtion to
Compel .  Anot her Order dated July 22, 2004, granted a

continuance and reschedul ed the hearing for October 14-15, 2004.



On September 23, 2004, Respondent filed a Mtion for
Conti nuance of Administrative Hearing. An Order dated
Sept enber 27, 2004, granted a continuance and reschedul ed the
heari ng for Decenber 2-3, 2004.

On Novenber 15, 2004, Respondent filed a Mtion for Sumrary
Final Order. On Novenber 23, 2004, Respondent filed a Motion to
Stay Final Hearing Until Ruling on Currently-pending Mtion for
Summary Order and Motion in Limne. On Novenber 30, 2004, the
under si gned i ssued an Order denying the Mtion for Summary Fi nal
Order and the Motion to Stay and reserving ruling on the Mtion
i n Limne.

During the hearing, Petitioner testified on her own behal f
but did not present the testinony of any additional w tnesses.
Petitioner's Exhibit Nos. P1-P3 and P5-P14 were accepted as
evidence. Petitioner's Exhibit No. P4 was not accepted as
evi dence because she failed to disclose the docunent to
Respondent as directed in the Order of Pre-hearing Instructions
and the Order granting Respondent's Mdtion to Conpel Discovery.

Respondent presented the testinony of three w tnesses.
Respondent's Exhibit Nos. R7, R12-R16, R19-R23, and R29- R33 were
accepted as evi dence.

The undersigned reserved ruling on the adm ssibility of
Respondent's Exhibit No. R34, a transcript of Petitioner's

Cct ober 6, 2004, deposition, pending verification that



Petitioner had an opportunity to review the deposition and
return the errata sheet to the court reporter. After the
heari ng, Respondent filed Notice of Petitioner MIlie Carlisle's
Failure to Review her Deposition Transcript and Failure to
Return Signed Errata Sheet to Court Reporter. Petitioner did
not file a response to the notice. Accordingly, Respondent's
Exhibit No. R34 is hereby admtted into evidence. Respondent's
request for an order requiring Petitioner to reinburse
Respondent for the cost incurred in hand-delivering a deposition
transcript and errata sheet via a process server is hereby
deni ed.

A transcript of the proceeding was filed on January 7,
2005. Respondent filed its Proposed Recommended Order on
January 18, 2005. As of the date that this Recomended O der
was issued, Petitioner had not filed proposed findings of fact
and concl usi ons of | aw.

Al'l citations hereinafter shall be to Florida Statutes
(2002), except as otherw se specified.

FI NDI NGS OF FACT

1. Respondent is a financial conpany that owns and
servi ces student | oans.

2. Petitioner is a black female. She was enployed in
Respondent’s Florida Loan Servicing Center (Service Center) on

two separate occasions. The first tinme she worked for



Respondent from Septenber 1989 until Septenber 1990. During
that tinme, Petitioner did not experience anything that she felt
was racial discrimnation at the Service Center. Petitioner
left her initial period of enploynent with Respondent by
resigning and noving to South Fl ori da.

3. Petitioner subsequently returned to Panama City,
Florida. Initially, she worked for the Bay County School Board.
Thereafter, fromJuly 2001 to Novenber 2001, she returned to
work as a Loan Origination Representative (LOR) for Respondent
through a tenporary agency, Kelly Services. In August 2001,
Petitioner received a training evaluation, which indicated that
Petitioner was neeting all expectations. In Novenber 2001,
Petitioner converted to a regul ar enpl oyee position with
Respondent .

4. Petitioner received her 90-day initial reviewin
February 2002. According to her witten evaluation, Petitioner
needed to inprove in two areas: (a) successfully neeting the
goal s established during the 90-day initial review period; and
(b) denonstrating initiative and resourceful ness in work
performance. The evaluation states as follows in relevant part:

A discussion was held with MIlie
regardi ng her productivity for application
and phone call processing during the review
period. At that tinme, MIlie was placed on
a verbal warning for her performance. She

currently averages 3.65 applications per
hour. The departnent standard is 5



applications per hour. MIllie also

currently averages 6.66 calls per hour for

the review period. The department standard

is 8 calls per hour.
Pursuant to this evaluation, Respondent extended Petitioner's
90-day initial review period for a 30-day period in which
Petitioner was required to perform according to Respondent's
standards. The eval uation advised Petitioner that failure to
meet standards mght result in further disciplinary action, up
to and including term nation of enploynent.

5. In March 2002, Respondent selected Petitioner to
represent the National Team for Private Credit Oiginations.
This designation required Petitioner to undergo two days of
addi ti onal training.

6. Respondent has wel | -di ssem nated policies prohibiting
di scrimnation and harassnent on the basis of race. These
policies are avail able to enpl oyees through Respondent’s
Enpl oyee Reference Manual and Code of Business Conduct.
Respondent’ s internal website al so contains enpl oyee-rel ated
informati on such as policies, notices and the conpany’s equal
enpl oynent opportunity and anti-harassment policies. Further,
Respondent distributes an annual affirmation of its anti-

di scrimnation and anti-harassnment/anti-retaliation policies via

e- mail



7. Petitioner knew of Respondent’s conmtnent to
diversity. Petitioner becanme aware of Respondent’s equal
enpl oynment opportunity and anti-harassnent/anti-retaliation
policies inedi ately upon being enpl oyed with Respondent. In
Novenber 2001, Petitioner received Respondent’s Enpl oyee
Ref erence Manual, Respondent's Code of Busi ness Conduct, and a
copy of Respondent’s annual reaffirmation of its anti -
harassnment/anti-retaliation policies. The annual reaffirmation
outlined the procedure an enpl oyee should follow to report
di scrimnation or harassnent, and provi ded several avenues for
reporting such conduct. Petitioner was al so aware that
Respondent had an internal website with enpl oyee information.

8. Respondent’s anti-harassnent policy prohibits
retaliation agai nst enpl oyees who report harassnent. The policy
al so protects enpl oyees who participate in an investigation of a
cl ai m of harassnent.

9. Petitioner knew individuals in Respondent’s Human
Resources Departnent. For exanple, when Petitioner first
interviewed for a job with Respondent, she nmet Joni Reich,
Respondent’ s vice president of human resources.

10. From July 2002 to Novenmber 2002, Petitioner’s
i mredi at e supervi sor was Paul Winstell. M. Wnstell was

Respondent's supervisor of Private Credit Originations.



11. In early July 2002, Bobby W/l ey, Respondent’s hunman
resources director for the Service Center was counseling an
enpl oyee for performance i ssues when the enpl oyee nade an
internal discrimnation conplaint. The enployee stated that a
supervi sor had made a racially discrimnatory comment about the
Martin Luther King, Jr. holiday. The enpl oyee told M. Wley
that Petitioner could confirmthe racially derogatory comment.

12. On July 19, 2002, Petitioner was asked to go to the
human resources departnent. Upon her arrival, Petitioner net
M. Wley for the first time. M. Wley directed Petitioner to
a conference room

13. M. WIley explained that he had asked Petitioner to
nmeet with himbecause he was investigating a discrimnation
conpl ai nt nade by anot her enpl oyee about a supervi sor who n ght
have sai d sonet hing derogatory about the Martin Luther King,
Jr., holiday. He explained that he had been told that
Petitioner m ght have sone know edge about these events.

14. Several times, M. WIley asked Petitioner whether she
knew of any racial discrimnation at the Service Center and
whet her she had heard a supervisor nake a racially derogatory
comment. Petitioner denied being aware of any race
discrimnation at Respondent's facility. Petitioner stated that
she did not want to talk to M. Wley. Al though Petitioner

understood that she was required to report discrimnation, she



did not provide M. Wley any information supporting or
corroborating the conplaint that he was investigating.

15. During the neeting, Petitioner appeared nervous. She
told M. Wley that she was unconfortable nmeeting with him
M. Wley replied that their conversation would be confidential,
“between the two of them” or words to that effect. Petitioner
m stakenly interpreted M. Wley' s cooment to nean that he would
do nothing with any information provided by Petitioner and that
he sinply wanted to “contain” or cover up the issue of possible
discrimnation. Petitioner did not ask M. Wley to clarify
what he nmeant by his statement that their conversation would be
“between the two of them”

16. During his nmeeting with Petitioner, M. Wley
conducted hinself in a professional nanner. However, because he
was eating ice creamwhen he net with Petitioner and did not
have a note pad, Petitioner mstakenly thought he did not take
al | egations of discrimnation seriously. M. WIley was eating
an ice creambar that had been distributed around the human
resources departnent inmmedi ately before Petitioner cane to see
hi m

17. The conversation between M. Wley and Petitioner
| asted approximately ten mnutes. M. WIley thanked Petitioner
for neeting with him M. Wley stated that he was glad to hear

there was no discrimnation at Respondent’s facility because



Respondent would not tolerate discrimnation. Petitioner then
left the conference room

18. After the July 19, 2002, neeting, Petitioner never
contacted M. Wley to conplain of discrimnation or
retaliation. Additionally, Petitioner’s supervisor,

M. Winstall, never knew about M. Wley s neeting with
Petitioner.

19. On or about July 1, 2002, Respondent advi sed al
enpl oyees serving as LORs that they would be required to attend
a training class on July 13, 2002. The purpose of the class was
to ensure the proper handling of Laureate School Accounts for
Private Credit Originations. Each enployee needed an active
Laureate conputer |ID and password in order to participate in the
hands-on training.

20. As instructed, Petitioner imedi ately advised
Respondent that she did not have access to the Laureate software
on her conmputer. On July 8, 2002, Respondent sent Petitioner an
e-mai | regarding her Laureate conmputer password. After
receiving the password, Petitioner still could not gain the
appropri ate conputer access.

21. On July 9, 2002, Petitioner infornmed Respondent that
she did not have the Laureate software installed on her personal

conputer. Respondent then nmade arrangenents for Petitioner to

10



test her password on another conputer. Respondent al so arranged
to have the Laureate icon placed on Petitioner's conputer.

22. On July 23, 2002, Petitioner wote a letter to
Ms. Reich conpl ai ni ng about her neeting with M. Wley. The
letter stated that, although she had not told M. WI| ey about
it, Petitioner thought there was racial discrimnation at the
Service Center. Petitioner’s letter indicated that she want ed
to nake a statenment concerning discrimnmnation agai nst bl acks.

In the letter, Petitioner requested information on Respondent’s
policies and procedures to report such discrimnation.

M. Winstell never knew that Petitioner had sent a letter to
Ms. Reich conpl ai ni ng about racial discrimnation.

23. On July 29, 2002, Petitioner allegedly fainted at work
due to panic attacks. Respondent's staff called an anbul ance
that took Petitioner to the hospital. Petitioner clains she was
absent fromwork for three consecutive days w thout calling her
supervi sor and w thout being term nated for abandoni ng her job.

24. On August 2, 2002, Petitioner received a letter from
Ms. Reich. In the letter, Ms. Reich apol ogized for M. Wley's
failure to handle the neeting with Petitioner in a manner that
Petitioner felt was appropriate. M. Reich told Petitioner that
Respondent viewed di scrimnation conplaints seriously and she

i ncluded a copy of the anti-harassnment policy, which outlined
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procedures for reporting harassnent or discrimnation.
Ms. Reich expl ai ned several avenues to report discrimnation.

25. Ms. Reich’s letter also indicated that she and senior
di rector of human resources, Joyce Shaw, would be in Florida
within the next two weeks. In the letter, Ms. Reich asked
Petitioner to neet with themto discuss her concerns and to
pronptly address any all eged di scrimnation.

26. On August 12, 2002, Petitioner received an e-nmail from
Ms. Shaw to schedul e a neeting on August 19, 2002. The text of
the e-mail did not state the reason why Ms. Shaw and Ms. Reich
wanted to neet with Petitioner, but Petitioner knew the reason
for the neeting. The e-nmail asked Petitioner to contact
Ms. Shaw either on her cellular tel ephone or by e-mail to
schedul e the neeting. M. Wnstell did not have the capability
to access Petitioner’s e-mail nessages and there is no evidence
that he saw Ms. Shaw s e-nail.

27. On August 19, 2002, Petitioner net with Ms. Shaw and
Ms. Reich for approximtely one hour. M. Shaw and Ms. Reich
listened to Petitioner’s concerns. They were pleasant to
Petitioner during the neeting.

28. During the August 19, 2002, neeting, Petitioner first
conplained that M. W1l ey had been disrespectful or inattentive
during their July 19, 2002, neeting. Petitioner also told

Ms. Shaw and Ms. Reich about her feelings that black enpl oyees

12



were treated differently in the workplace. This was the first
time that Petitioner discussed her race discrimnation concerns
w th anyone who worked for Respondent. \When pressed for nore
specific information, Petitioner stated that: (a) she felt
bl ack enpl oyees received different training than non-bl ack
enpl oyees; and (b) black enpl oyees’ questions were not answered
as pronptly or as thoroughly as the questions of non-bl ack
enpl oyees. Petitioner did not provide Ms. Shaw and Ms. Reich
wi th specific exanples of racially discrimnatory behavior or
the nanes of any minority enpl oyees who Petitioner felt
experienced discrimnation.

29. That same day, after the neeting with Ms. Shaw and
Ms. Reich, Petitioner provided Ms. Shaw with several e-mails
about the Laureate conputer training. The e-mails did not
illustrate any m streatnment of Petitioner.

30. During the August 19, 2002, neeting, Petitioner told
Ms. Shaw and Ms. Reich that she was experiencing panic attacks.
Ms. Reich suggested that Petitioner take advantage of
Respondent’ s enpl oyee assi stance programfor the all eged panic
attacks.

31. M. Reich and Ms. Shaw told Petitioner that they would
| ook into her concerns. They did not tell her they would
contact her again in the future. Instead, Ms. Reich gave her

busi ness card to Petitioner in case she needed to contact

13



Ms. Reich in the future. After the August 19, 2002 neeting,
Petitioner did not contact Ms. Reich or Ms. Shaw again during
her enpl oynent wi th Respondent.

32. During the hearing, Petitioner testified that she
conplained to Ms. Shaw and Ms. Reich about the foll ow ng:

(a) supervisor Melanie Childree's reference to the Martin Luther
King, Jr. holiday as "spook day"; (b) three enpl oyees telling an
African American nmanager not to go to the "master cube,” which
Petitioner felt was a racial reference to "slave talk"”; (c) a
hearsay statenment from a student's nother who call ed anot her
enpl oyee at the Service Center to accuse a white custoner
service representative of calling her daughter "stupid nigger"”;
and (d) where a black supervisor was married to a white wonan,
one enpl oyee allegedly said he was "going to string [the bl ack
supervisor] up for messing with our wonen." Apparently all of

t hese all eged incidents occurred before Petitioner's July 19,
2002, neeting with M. Wl ey.

33. The nobst persuasive evidence regardi ng these
allegations is that Petitioner did not report themto M. Shaw
or Ms. Reich or anyone else in Respondent's chain of command.
| nstead, the conplaints that Petitioner shared with Ms. Shaw and
Ms. Reich on August 19, 2002, were non-specific generalizations.
Moreover, M. Winstell was never aware of Petitioner’s neeting

with Ms. Reich and Ms. Shaw to conpl ai n about discrim nation.
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34. Petitioner does not know what steps, if any, M. Shaw
and Ms. Reich took after their neeting to | ook into her
concerns. At the hearing, Ms. Shaw testified that she
i nvestigated Petitioner’s concerns and found themto be
unfounded. First, Ms. Shaw reviewed the e-mails provided by
Petitioner but did not find anything inappropriate in their
contents.

35. Second, Ms. Shaw interviewed the director in charge of
Petitioner’s departnment, Ann Nel son. M. Nelson expl ained that
t he process by which enpl oyee questions were answered nade it
unl i kely that enployees could be singled out due to their race.
According to Ms. Nelson, all enployee questions were directed to
a central tel ephone helpline staffed by supervisors or senior
enpl oyees who randomy responded to calls. M. Shaw correctly
concluded that it would be difficult for racially discrimnatory
behavi or to occur in such context.

36. Third, Ms. Nelson assured Ms. Shaw that training was
the sane for all enployees. Student |oans are heavily regul ated
by federal |aw and thus, the manner in which enpl oyees handl e
borrowers is regul ated, making Petitioner’s concerns about
unequal enpl oyee training unfounded.

37. Finally, Ms. Shaw spoke to the person in charge at the
Service Center, Renee Mang, to determne if Ms. Mang was aware

of any racial discrimnation concerns at the facility.
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Ms. Mang, whose office was in close proximty to Petitioner’s
cubicle, indicated that she was not aware of any racially

di scrimnatory behavior in the workplace and that no one had
conpl ained to her about discrimnation. After the

i nvestigation, Ms. Shaw was unable to corroborate Petitioner’s
raci al discrimnation allegations.

38. On or about Septenber 30, 2002, Respondent gave
Petitioner a verbal warning regardi ng her phone quality contro
average. The departnent's expected call productivity average
was 8 calls per hour at the mninmum|evel of custoner service.
FromJuly 1, 2002, to Septenber 25, 2002, Petitioner's average
was 7.5 calls per hour. Once again, Petitioner was given 30
days to neet the departnment's performance goal of at |east 9
calls per hour at Petitioner's |evel of custoner service.

39. On Cctober 8, 2002, while enployed with Respondent,
Petitioner applied for full-time enploynment with the Bay County
School Board. Petitioner applied for enploynment in the school
syst em because she felt a | ot was going on at Respondent’s
facility and her nental health counsel or suggested she | ook for
enpl oynent el sewhere.

40. Petitioner had followed Ms. Reich’s suggestion and
enrolled in nental health counseling through Respondent’s
enpl oyee assi stance program Respondent accompdated Petitioner

by adjusting her work schedule and allow ng her to report for

16



work late on the days she had appointnents with her nental
heal th counsel or

41. For exanple, on or about Cctober 24, 2002, Respondent
requested an adjustnent in her work schedule so she could attend
a nental health counseling session. Respondent accommobdat ed
Petitioner's request.

42. During the hearing, Petitioner testified that
Respondent adjusted the work schedule of a white fenale LOR to
mat ch the work schedul e of her husband who al so worked for
Respondent. The husband's work schedule required himto work
until 7:30 p.m every day. According to Petitioner, the
schedul e adjustnent resulted in the white femal e enpl oyee havi ng
no work to performfor 30 m nutes per day after the phones shut
down at 7:00 p.m However, there is no evidence that Petitioner
or any other enpl oyee ever nmade a simlar request for a work
schedul e acconmodati on under simlar circunstances.

43. On Cctober 29, 2002, Petitioner suffered a workers’
conpensation accident. A tel ephone headpi ece flicked off and
hit Petitioner across the face, resulting in an unconfortable
feeling and a small chip on her tooth.

44, On Cctober 30, 2002, Petitioner reported the accident
to Respondent’s Benefits Specialist, Kristi Scott and requested
to see a dentist. Fromthat tinme on, Petitioner and Ms. Scott

comuni cated directly with each other regarding treatnment for
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Petitioner’s injury. M. Scott kept Petitioner updated on her
progress locating a dentist that would accept Petitioner as a
patient for a workers' conpensation claim

45. M. Winstell was not involved in arranging for
treatnent for Petitioner’s injury. Petitioner was not required
to channel her communications with Ms. Scott through
M. Winstell.

46. On Cctober 31, 2002, Ms. Scott sent Petitioner an
e-mail stating that Ms. Scott had been unable to | ocate a
denti st who would see Petitioner as a workers' conpensation
patient. M. Scott's e-mail directed Petitioner to see any
dentist of her choice to treat her injury. M. Scott told
Petitioner that Respondent woul d reinburse her for any out-of -
pocket expenses that resulted fromher dental visit.

47. Petitioner did not suffer immobilization as a result
of the injury to her nmouth and she did not have to undergo
treatnment as a result of her injury. Petitioner did not feel
her condition was an enmergency. |In fact, she did not see a
denti st inmmedi ately because neither her regular dentist nor
ot her dentists considered her nmouth injury an energency.

48. Follow ng the Cctober 29, 2002, nouth injury,
Petitioner continued working. She worked full days the rest of

t he week: COctober 30, 2002, through Novenber 1, 2002.
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49. On Monday, Novenber 4, 2002, Petitioner did not show
up for work. Instead, that norning Petitioner drove herself to
her nmental health counseling session. After her counseling
session, around noon, Petitioner called M. Wnstell from hone.

50. During this tel ephone conversation Petitioner told
M. Winstell that she had seen a doctor in the norning. She
also told M. Winstell that her nouth was in severe pain, and
she was trying to find a dentist who would see her. At the tine
of Petitioner's conversation with Ms. Winstell, Petitioner had
made appointnments with two dentists.

51. Petitioner typically worked until 7 p.m During their
noon t el ephone conversation, M. Wnstell specifically asked
Petitioner whether she was planning to return to work that day.
Petitioner responded that she would be returning to work | ater
that day. Petitioner did not tell himthat she was unable to
wor k, nor did she request tinme off work.

52. Petitioner alleges that she told M. Winstell during
t heir Novenber 4, 2002, tel ephone conversation that her neck was
bot heri ng her, that she needed to see a doctor, in addition to a
dentist, that she was unable to work and that she asked
M. Winstell to have Ms. Scott call her at home. The greater
wei ght of the evidence indicates that Petitioner did not nention
any of these things during her tel ephone conversation with

M. Winstell.

19



53. Petitioner made no effort to obtain Ms. Scott’s
t el ephone nunber. After her Novenber 4, 2002, call to
M. Winstell, Petitioner made no effort to contact Ms. Scott
directly regarding her workers' conpensation injury, despite the
fact that Petitioner and Ms. Scott had been communi cati ng
directly about the injury until that tinme.

54. Petitioner did not show up for work the rest of the
week of Novenber 4, 2002. She did not call M. Wnstell or
anyone el se at Respondent’s office during the week of
Novenber 4, 2002, to informthem of her condition or her
expected return to work date.

55. Respondent has a job abandonnent policy. An enpl oyee
who is absent fromwork for three consecutive days w t hout
notifying his/her imredi ate supervisor will be considered to
have voluntarily resigned or abandoned hi s/ her job.
Respondent’s j ob abandonnment policy applies to all enployees,
i ncl uding those who are injured on the job.

56. Wen an enployee is a no call/no show for three
consecutive days, the job abandonnent policy is applied in a
fairly automati c manner. The enpl oyee’s imedi ate supervi sor
does not call the enployee at honme. Instead, the supervisor
contacts Teresa Jones in the human resources departnent,

i ndi cates that the enpl oyee has been a “no call/no show for

t hree consecutive days, and directs the human resources
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departnent to send a termnation letter. This type of
transaction is handl ed by | ower-ranking human resources
departnent enpl oyees at the Service Center, and neither

M. Wley nor Ms. Shaw participated in the process of sending
out termnation letters.

57. Wen Petitioner did not come to work and failed to
contact M. Winstell after their Novenber 4, 2002, conversation,
M. Winstell instructed Ms. Jones to send Petitioner a letter
informng of her termnation for job abandonnment. There is no
evi dence that Ms. Shaw, Ms. Reich or M. WIley influenced
M. Winstell’s decision to request that Respondent send
Petitioner a termnation letter pursuant to the job abandonnent
policy.

58. By letter dated Novenber 8, 2002, Respondent i nforned
Petitioner that, pursuant to the conpany’ s job abandonnent
policy, she was deened to have voluntarily abandoned her job by
bei ng absent for three consecutive days w thout contacting her
supervi sor after Novenber 4, 2002.

59. Respondent’s letter encouraged Petitioner to contact
Ms. Jones if she had any questions regardi ng Respondent’s
letter. Also attached to the termnnation letter was an Exit
| nt ervi ew questionnai re and postage pre-paid envel ope. The
guestionnai re asked Petitioner to explain why she had resigned

her enploynent. Petitioner did not return the questionnaire and
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made no effort to contact Respondent to protest, contest, or
clarify her enploynent status.

60. After receiving the Novenber 8, 2002, letter,
Petitioner did not file a petition for unenpl oynent conpensation
benefits. Instead, on Novenber 17, 2002, exactly two weeks
after the | ast day She cane to work for Respondent, Petitioner
began working with the Bay County School District.

61. M. Winstell did not apply Respondent’s job
abandonnment policy to Petitioner for retaliatory reasons because
he did not know of her alleged protected activity. M. Wnstel
may not have term nated Petitioner in July 2002 when she was
absent for three days. However, M. Wnstell has otherw se
consistently and non-discrimnatorily enforced the job
abandonnment policy and has term nated nunerous enpl oyees
pursuant to the job abandonnment policy.

62. There is no evidence that Respondent applied its job
abandonnment policy differently to Petitioner than it did to
ot her enpl oyees. During the year 2002 and the first few nonths
of 2003, Respondent term nated 28 enpl oyees pursuant to its job
abandonnent policy. O these 28 enpl oyees, 25 were white, and
none had conpl ai ned about discrimnation or participated in a
discrimnation investigation. Except for Petitioner's three-day
absence in July 2002, there is no evidence of any other enployee

who vi ol at ed Respondent’s job abandonnent policy by bei ng absent
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fromwork for three consecutive days wi thout calling and who was
not term nat ed.

63. I n January 2003, alnost two nonths after her
separation from Respondent, Petitioner wote a letter to Al
Lord, Respondent’s CEO. The letter incorrectly alleged that
Respondent had not provi ded assi stance in obtaining dental
treatnent for Petitioner’s on-the-job tooth injury. The letter
for the first tinme infornmed Respondent that Petitioner felt she
was involuntarily termnated. Unlike Petitioner’s testinony at
the final hearing, the letter to M. Lord did not allege that
Petitioner had told M. Winstell on Novenber 4, 2002, that she
needed to see both a dentist and a doctor for her injury.

Li kewi se, the letter did not allege that Petitioner asked
M. Winstell to have Ms. Scott call her at hone.

64. On February 11, 2003, Petitioner received a letter
fromM. Shaw. The letter informed Petitioner that she had
| ooked into the allegations contained in the letter to M. Lord
and had found themto be unsupported and inaccurate.

Ms. Shaw s |etter concluded as follows: (a) Respondent

non-di scrimnatorily and consistently enforced its job
abandonnment policy; and (b) Respondent had assisted Petitioner
in obtaining treatnent for her dental injury. Finally, the

| etter questioned why, if she had not intended to voluntarily

quit her job, Petitioner had made no effort to contact
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Respondent upon recei pt of her Novenber 8, 2002, termination
letter.

65. On March 15, 2003, Petitioner wote a letter to
Ms. Shaw. In the letter, Petitioner did not allege that she had
told M. Winstell on Novenber 4, 2002, that she needed to see a
doctor, in addition to a dentist, as a result of her nouth
injury. Petitioner’s letter also did not state that she had
asked M. Winstell to tell M. Scott to call her at hone
regardi ng an appointnment with a doctor.

66. Petitioner filed a charge of discrimnation with the
FCHR on June 2, 2003. During the processing of her charge of
di scrimnation, Petitioner conplained that Respondent had
i nproperly withheld fromher |ast payroll check a portion of her
pay for 66 hours of accrued, unused vacation tinme. This was the
first tinme Respondent |earned of this allegation. Although
Petitioner believed that M. Wnstell had given instructions for
Respondent to withhold a portion of her vacation pay, she never
contacted M. Winstell or Respondent’s hunman resources
departnent to report or challenge this incorrect deduction.
When, after the filing of the charge, Respondent received
i nformati on about the incorrect deduction, it inmrediately
i nvestigated and rei nbursed Petitioner for the incorrect

deducti on.
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CONCLUSI ONS OF LAW

67. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng. See 88 120.569, 120.57(1), and 760.11, Fla. Stat.
(2004) .

68. It is unlawful for an enpl oyer to discrimnate agai nst
an enpl oyee based on race. See § 760.10(1), Fla. Stat.

69. It is an unlawful enploynment practice for an enpl oyer
to discrimnate agai nst any individual because that person
opposes an unl awful enpl oynent practice (the “opposition
clause’). See 8§ 760.10(7), Fla. Stat. It is also an unlawf ul
enpl oynent practice to discrimnate because that person has nade
a charge, testified, assisted or participated in any manner in
an investigation regarding unlawful discrimnation (the
“participation clause”). Id.

70. The provisions of Chapter 760, Florida Statutes, are
anal ogous to those of Title VII of the Cvil R ghts Act of 1964,
42 U.S.C. Section 2000e, et seq. Cases interpreting Title VII
are therefore applicable to Chapter 760, Florida Statutes.

School Board of Leon Co. v. Hargis, 400 So. 2d 103 (Fla. 1st DCA

1981).
71. A petitioner in a discrimnation case has the initial

burden of proving a prina facie case of discrimnation. See
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McDonnel | Dougl ass Corp. v. Green, 411 U S. 792, 93 S. C. 1817,

36 L. Ed. 2d 668 (1973).

72. |f the petitioner proves a prima facie case, the

burden shifts to the respondent to proffer a |legitimte non-

discrimnatory reason for the actions it took. See Texas

Departnent of Comrunity Affairs v. Burdine, 450 U S. 248, 101

S. . 1089, 67 L. Ed. 2d 207 (1981). The respondent's burden
is one of production, not persuasion, as it always remains the
petitioner's burden to persuade the fact-finder that the
proffered reason is a pretext and that the respondent
intentionally discrimnated against the petitioner. See

Burdi ne, 450 U. S. at 252-256.

DI SPARATE TREATMENT/ UNLAWFUL DI SCHARGE

73. To prove a prina facie case of disparate treatnent or

unl awf ul di scharge, Petitioner nust show the follow ng: (a) she
is a menber of a protected group; (b) she is qualified for the
position; (c) she was subject to adverse enploynent practices
related to hiring, work schedul es, job evaluations, job duties
and/or termnation; and (d) she was treated | ess favorably than
simlarly-situated persons outside the protected class and/or,
after she was di scharged, the position was filled by a person of

anot her race. See Anderson v. WBMF-4, 253 F.3d 561 (11th Gr.

2001); Crapp v. Cty of Mam Beach, 242 F.3d 1017 (11th Gir.

2001) .
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74. In this case, Petitioner is a nenber of a protected
group. She is qualified for the position. However, there is no
per suasi ve evidence that she was subject to adverse enpl oynent
practices relative to her hiring or her work schedul e and
duties. Petitioner was subject to adverse job evaluations and
eventual | y term nated.

75. The greater weight of the evidence indicates that
Petitioner's evaluations accurately reflected her need to
i nprove her performance. Respondent did not treat any other
enpl oyees nore favorably in regard to training and/ or access to
the helpline for answers to questions.

76. Respondent term nated Petitioner because she abandoned
her job for three days without calling M. Winstell.
Respondent's reason for termnating Petitioner was not a pretext
for racial discrimnation.

HARASSMENT/ HOSTI LE WORK ENVI RONMENT

77. To show hostile work environnent, Petitioner nust
prove that: (a) she belongs to a protected group; (b) she had
been subject to unwel cone harassnent; (c) the harassnment was
based on a protected characteristic; (d) the workplace is
perneated with discrimnatory intimdation, ridicule, and insult
sufficiently severe or pervasive to alter the terns or

conditions of enploynment and to create an abusive working
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environment; and (e) the enployer is liable either directly or
vicariously for the abusive environnent.

78. To satisfy the fourth el enent, an enpl oyee nust prove
that: (a) he or she subjectively perceived the conduct to be
abusive; and (b) a reasonabl e person objectively would find the

conduct at issue hostile and abusive. Harris v. Forklift

Systens, Inc. 510 U S. 17, 21-22 (1993).

79. To determ ne whet her an enpl oyee felt harassed
subj ectively, a court may |l ook to see if the enpl oyee reported
the incident, quit, avoided the workplace, reacted angrily or
exhi bi ted sone physical or psychol ogical reaction to the

environment. Daniels v. Essex Group, Inc., 937 F.2d 1264,

1272-73 (7th Gir. 1991).

80. To determ ne whether the conduct at issue objectively
is hostile or abusive, a court should |look at the totality of
the circunmstances using several factors including: (a) the
frequency of the conduct; (b) its severity; (c) whether it was
physically threatening or humliating or whether it was nerely
of fensive; and (d) whether it unreasonably interfered with the
enpl oyee's job performance. Harris, 510 U. S. at 23. These
factors taken together nust reveal conduct extrene enough to
"amobunt to a change in terns and conditions of enploynent."

Faragher v. Gty of Boca Raton, 524 U.S. 775, 788 (1998).
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81. Regarding an enployer's liability for hostile
environnments, the Court in Faragher, 524 U S. at 807, stated as
fol | ows:

An enpl oyer is subject to vicarious
liability to a victim zed enpl oyee for an
actionabl e hostile environnent created by a
supervisor with i nmedi ate (or successively
hi gher) authority over the enployee. Wen
no tangi bl e enpl oynent action is taken, a
def endi ng enpl oyer may raise an affirnmative
defense to liability or damages, subject to
proof by a preponderance of the evidence,
see Fed. Rule Cv. Proc. 8(c). The defense
conprises two necessary elenents: (a) that
t he enpl oyer exercised reasonable care to
prevent and correct pronptly any sexually
har assi ng behavi or, and (b) that the
plaintiff enployee unreasonably failed to
t ake advantage of any preventative or
corrective opportunities provided by the
enpl oyer or to avoid harm ot herw se.

82. Here, Petitioner, as an African-Anerican, is a nenber
of a protected group. She has shown that she heard supervisors
and co-workers nmake race-related comments at work on severa
occasions: (a) a reference to Martin Luther King, Jr. holiday
as "spook day"; (b) nocking references to an area in the office
known as the "master cube"; and (c) a discussion in which a
white enpl oyee stated that he was "going to string up" a black
manager married to white wonen.

83. To the extent that Petitioner was exposed to unwel cone
race-rel ated comments, Petitioner has not proved that she

subj ectively and objectively viewed the coments as abusive and
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hostile. She did not report the comments to anyone in authority
or show any obvi ous physical or enotional reaction. There is no
conpetent evidence that Petitioner's alleged panic attacks were
the result of a hostile work environment. There is no
persuasi ve evidence that Petitioner's job performance was
materially altered after she heard the coments.

84. Finally, Petitioner has not shown a basis for
Respondent's liability. The conments were not nmade by
Petitioner's immedi ate supervisor and the making of the comments
did not result in a tangible enpl oynent action. Respondent had
an anti -di scrimnation/anti-harassnent policy that was
periodically/annually reviewed with all enployees. Petitioner
was aware that she could have reported the unwel come comments to
anyone in the human resources departnent. She did not conplain
to M. Wley, Ms. Reich, Ms. Shaw, or anyone else in the office
about the comments. Consequently, Respondent has proved its
affirmati ve defense and cannot be held Iiable here.

RETALI ATI ON

85. Petitioner has alleged two different theories of
retaliation: (a) she experienced retaliation because she
participated in M. Wley' s internal investigation of another
enpl oyee’s discrimnation conplaint on July 19, 2002 (the
“participation claint); and (b) she experienced retaliation

because she opposed/ conpl ai ned about di scrim nation herself by
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witing to Ms. Reich on July 29, 2002, and by neeting with
Ms. Reich and Ms. Shaw on August 19, 2002 (“the opposition
claint).

86. Petitioner cannot establish a retaliation claimunder
the “participation clause” because such claimrequires
participation in an investigation or proceedi ng which occurred
in conjunction with, or after the filing of, a formal charge of
discrimnation with the Equal Enploynent Opportunity Conmm ssion

or conparable adm nistrative agency. See EEQCC v. Total System

Svc., Inc., 221 F.3d 1171 (11th G r. 2000), r’ hg. denied, 240

F.3d 899 (11th Cr. 2001). Here, Petitioner’s neeting with

M. Wley was part of an internal investigation conducted by

M. Wley as a result of an internal discrimnation conplaint by
anot her enployee. M. Wley’'s investigation did not occur in
conjunction wth, or after the filing of, a formal charge of
discrimnation by an enployee with a fair enploynent practices
agency. More inportantly, Petitioner refused to participate in
M. Wley's investigation. Therefore, the undersigned anal yzes
Petitioner’s claimunder the “opposition clause.”

87. To establish a prina facie case of retaliation,

Petitioner nust prove the follow ng: (a) she engaged in an
activity protected under |law, and (b) she suffered an adverse

enpl oynent action. Gupta v. Florida Board of Regents, 212 F.3d

751, 587 (11th Cr. 2000).
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88. To the extent Petitioner clainms that her neeting with
M. Wley in July 2002 was covered by the opposition clause, she
cannot establish a claim To be protected by the opposition
clause’s anti-retaliation provision, an enployee’s opposition to
di scrimnation nust be based on a reasonable belief that

discrimnation existed. See, e.g., Wi v. Thonms, 863 F.2d 1543,

1549 (11th Cr. 1989). Here, regardl ess of what Petitioner may
have believed about the existence of discrimnation at the
Service Center, she did not oppose discrimnation at her neeting
with M. Wley. She did not |odge a conplaint or confirm

anot her enpl oyee's conplaint during that neeting. Therefore,
her meeting with M. Wley in July 2002 was not “protected
activity.”

89. To establish the second prong of a prina facie case of

retaliation, there nust be an adverse enpl oynent action taken
agai nst the enployee. Courts have held that an enpl oyee who
abandons her job has not been subjected to an adverse enpl oynent

action. See Mhalik v. Illinois Trade Association, 1995 U.S.

Dist. LEXIS 789 (N.D. Il1. 1995) (enployee did not experience
adverse enpl oynent action where she stopped show ng up for
wor k) .

90. Here, the nost persuasive evidence indicated that
Petitioner sinply stopped showing up for work after Novenber 1,

2002. On Novenber 4, 2002, Petitioner told M. Winstell she
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woul d be returning to work later that day. She nade no effort
to contact her enployer after Novenber 4, 2002. Therefore,
Petiti oner abandoned her job and cannot establish the second
prong of a prinma facie case of retaliation.

91. To establish the third prong of a prinma facie case of

retaliation, Petitioner must show that the individual who took
t he adverse action against her was actually aware of her
prot ected expressi on when he decided to take adverse action.

See Raney v. Vinson Guard Svc., 120 F.3d 1192, 1197-98 (11th

Cr. 1997) (plaintiff failed to present concrete evidence that
t he individual who nade the decision to term nate his enpl oynent
was aware of his protected activity prior to term nating

plaintiff); St. Hlaire v. The Pep Boys, 73 F. Supp. 2d 1350,

1363 (S.D. Fla. 1999) (plaintiff rnmust establish that supervisor
was actually aware of protected expressi on when he took adverse

enpl oynent action); Sullivan v. Nat’l R R Passenger Corp., 170

F.3d 1056, 1060 (11th Cr. 1999) (retaliation charge wthout
nerit where plaintiff failed to produce any evi dence t hat
deci si on- maker was aware of the protected activity).

92. The nost persuasive evidence here indicates that the
person who decided to enforce the job abandonnment policy against
Petitioner, M. Winstell, was not aware of any protected
activity in the three prior nonths. M. Wnstell had no

knowl edge of Petitioner’s involvenent in the investigation
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conducted by M. Wley in July 2002. M. Wnstell did not know
that Petitioner had conplained to Ms. Reich about discrimnation
on July 23, 2002, or that she had net with Ms. Reich and
Ms. Shaw i n August 2002.

93. Tenporal proximty between an enpl oyee’ s protected
activity and her enployer’s adverse enpl oynent action, standing
alone, is insufficient to establish the third prong of a prim

facie case of retaliation. See, e.g., H gdon v. Jackson, No.

03-14894 (11th G r. Dec. 16, 2004) (that adverse action occurred
three nonths after protected activity is insufficient, standing
alone, to satisfy the third elenment of an ADA retaliation

claim; Wascura v. City of South Mam , 257 F.3d 1238, 1245

(11th Gr. 2001) (three and one-half nonth period is

insufficient); Spence v. Panasonic Copier Co., 46 F. Supp. 2d

1340 (N.D. Ga.), aff’'d., 204 F.3d 11220 (11th Gr. 1999);: Lew s

V. Hol sum of Fort Wayne, Inc., 278 F.3d 706 (7th Cir. 2002)

(four-nmonth period is insufficient); Anderson v. Coors Brew ng

Co., 181 F.3d 1171 (10th Cir. 1999) (three-nmonth period is

insufficient); R chnond v. ONECK, Inc., 120 F.3d 205, 209 (10th

Cr. 1997) (three-nonth period is insufficient). Thus, the nere
fact that Respondent enforced its job abandonnent policy agai nst

Petitioner alnbst four nonths after her conversation with
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M. Wley and three nonths after her July 2002 conpl aint and her
nmeeting with Ms. Reich and Ms. Shaw does not support her
retaliation allegation.

94. Further, an inference of a causal connection between a
protected activity and an adverse enpl oynent acti on does not

rise when intervening events are established. See Spence v.

Panasoni ¢ Copier Co., 46 F. Supp. 2d 1340 (N.D. Ga. 1999);

G eason v. Mesirow Financial, 118 F.3d 1134, 1147 (7th Gir

1997) (plaintiff’s termnation a few weeks after she conpl ai ned
about certain conduct did not establish inference of retaliation
when the termnation followed a significant and costly error by

plaintiff); Booth v. Birm ngham News Co., 704 F. Supp. 213, 215-

16 (N.D. Ala. 1988) (short span of tinme created no inference of
retaliation when intervening factors, i.e., other reasons for

t he adverse enpl oynent action, arose after the enployee’s
protected activity).

95. The nost persuasive evidence here was that Petitioner
st opped showi ng up for work after Friday, Novenber 1, 2002. On
Monday, Novenber 4, 2002, Petitioner told her supervisor she was
returning to work later in the day. However, she did not show
up for work and never contacted M. Winstell again. Under these
circunstances, M. Winstell was justified in deciding that
Petitioner had abandoned her job. This intervening event, which

occurred nonths after Petitioner’s protected activity, and which
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was entirely Petitioner’s doing, broke any suggestion of a
causal connection between her protected activity and the
term nation of her enpl oynent.

96. After Petitioner received Respondent’s term nation
letter, she made no efforts to contact Respondent to protest,
contest or clarify her enploynent status. As a result,

Petitioner did not establish a prinma facie case of retaliation.

97. O her persuasive evidence al so shows no causal
connection between Petitioner’s protected activity and the
term nation of her enploynent for job abandonnent.

Specifically, Petitioner conplained to Ms. Reich about race
discrimnation on July 23, 2002. Petitioner clains that she

vi ol ated Respondent’s job abandonment policy a week | ater but
was not term nated. Thus, Respondent clearly did not retaliate
agai nst Petitioner imedi ately after she conpl ai ned about race
discrimnation. Petitioner’s allegation that Respondent
retaliated agai nst her by enforcing the job abandonnent policy
agai nst her on Novenber 4, 2002, over three nonths after she
conpl ai ned to Respondent about discrimnation, is not

per suasi ve.

98. To the extent that Petitioner has established a prinma
facie case of retaliation, Petitioner has not denonstrated that
the proffered reason for her term nation, job abandonnment, is

merely a pretext for unlawful retaliation. See Hunphrey v.
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Sears, Roebuck & Co., 192 F. Supp. 2d 1371, 1372 (S.D. Fla.

2002) (term nation pursuant to job abandonnent policy was
| egitimate and nondi scrim natory reason where enpl oyee di d not

return to work after on-the-job injury); Hussein v. Genuardi’s

Fam |y Market, 2002 U.S. Dist. LEXIS 430 (E.D. Pa.

2002) (enpl oyer articulated legitimate, nondi scrimnatory reason
for termnating plaintiff for job abandonnent where plaintiff

did not keep in touch while out on | eave); Minck v. New Haven

Sav. Bank, 251 F. Supp. 2d 1078, 1088 (D. Conn. 2003) (job
abandonnent is legitimate, nondi scrimnatory reason for

termnation); Torres v. Cooperative Seguros de Vida de P.R, 260

F. Supp. 2d 365, 372 (D. P.R 2003) (sane); Bell v. Store, 83 F.

Supp. 2d 951 (N.D. Ill. 2000) (enployee’s absence fromwork for
five consecutive days in violation of four-day no call/no show
policy was legitimate, non-retaliatory reason for termnation);

Scott v. DWN, 2001 U.S. Dist. LEXIS 4929 (N.D. Texas 2001).

99. Petitioner failed to present persuasive evidence that
she was treated any differently than simlarly-situated
enpl oyees who did not conplain about discrimnation or who did
not participate in an investigation of a discrimnation
conplaint. She failed to present persuasive evidence that
Respondent’ s stated reason for her term nation was pretextual.

Petitioner’s term nation was not based on a retaliatory notive.
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it

i s

RECOMVENDED

That FCHR enter a fina

Rel i ef .

| order dismssing the Petition for

DONE AND ENTERED t his 28th day of January, 2005, in

Tal | ahassee, Leon County, Florida.
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Ceci| Howard, General Counsel

Fl ori da Comm ssi on on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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